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Oiginal Filed
July 26, 2000

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre
Bankr upt cy Case
| NTERACTI VE NETWORK, INC., a No. 98- 34055DM
California corporation
Chapter 11
Debt or .

MEMORANDUM DECI SI ON

| . | nt r oducti on

The court conducted a trial on July 13 and 14, 2000, on the
obj ections of Interactive Network, Inc. (“Debtor”) to the Anended
Proof O Caim(“Claint) of National Datacast, Inc. (“ND"”).
Debt or appeared and was represented by David Bayl ess, Esqg. and
Kristin Mody, Esq.; ND appeared and was represented by Law ence
A. Katz, Esq. and Harvey S. Schochet, Esqg.

Havi ng consi dered the testinony of the wtnesses, the
docunentary evi dence, and the argunents of counsel, the court
concl udes that the contractual relationship of the parties is
governed by California law, that on NDI's C ai m based upon | ost
right of first refusal fees it is entitled to a small portion of

those fees, together with interest at the rate of 10% per annum
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from Septenber 14, 1994 to the date of Debtor’s Chapter 11
petition, Septenber 14, 1998; and that ND is entitled to its | ost
profits on account of Debtor’s breach of contract, but it is not

entitled to pre-petition interest on that portion of the C aim

Il. Discussion?t

Through a series of letters and anendnents between Septenber
30, 1988 and January 18, 1994, Debtor and NDI were parties to an
agreenent (“Agreenent”),? the principal terns of which at issue
before the court were: (1) NDI’'s providing of data services to
Debt or and Debtor’s agreenent to pay agreed anounts per nonth (the
“Service Fees”) throughout the termof the Agreenent; and (2) what
the parties have called an option (“Option”),? whereby Debtor
agreed that, beginning at a tinme when Debtor achieved what the
parties described as Debtor’s Initial Mrket Launch (*Launch”),
the Debtor would pay for the right to acquire use of NDI's | ast
avai |l abl e data distribution channel capable of transmtting 9.6
kbs, known as a vertical blanking interval (“VBlI”). The parties

agreed that the Launch neant the date on which Debtor first

! The follow ng discussion constitutes the court's findings
of fact and conclusions of law. Fed. R Bankr. P. 7052(a).

2 At the outset of their contractual relationship the early
versions of the Agreement were entered into between NDI's
predecessor and Debtor under its former name. For conveni ence the
court will treat the Agreenent in all respects and at all tines as
bei ng bet ween Debt or and NDI

3 Although the Option was actually a right of first refusal,
at trial the parties used the terns al nost interchangeably, and so
does sonme of the evidence. Wile there is a difference between
the two terns, the difference is immaterial for purposes of this
di spute and for sinplicity this court will adopt the parties’

t er m nol ogy.
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offered termnal services for sale at armis length in one or nore
maj or nmarkets.

The Agreenent is significant for what it does not provide.
Specifically, there is no choice of |aw provision, nor is there
any provision setting forth the rights of either party upon breach

by the other.

A The Option Fees

The Option was to begin when the Launch occurred, as the
parties agreed at the outset on Septenber 30, 1988. By an
amendnent to the Agreenment dated Novenber 14, 1990, the parties
nodi fied Debtor’s obligations to pay certain fees to NDI as set
forth in paragraph 5 of the Septenber 30, 1988 letter, the sane
par agraph where the Launch is defined. Debtor contends that

| anguage in the Novenber 14, 1990 anmendnent -- to the effect that
“I'n lieu of Paragraph 5 of the Letter Agreenent ... fees and
paynent schedul e shall be...” as set forth thereafter -- did away

wth the definition of the Launch. This was not an elim nation of
the definition of the Launch since the Novenber 14, 1990 letter
only dealt with an adjustnent to Debtor’s obligations to pay the
Novenber 1990 version of the Service Fees.

In April, 1991, Debtor offered its services in the market
area of Sacranmento, California to third party custoners. This
constituted the Launch and triggered Debtor’s obligations to pay
nmonthly fees for the Option. At that tinme and continuing until
early 1995, Debtor accrued $5,000 a nonth in Option fees on its
books, although at no tine did NDI bill or invoice Debtor for

those fees, nor make any demand concerning them Nor did Debtor
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ever pay any Option fees. 1In fact, the evidence is unequivoca
that NDI conpletely overlooked its right to be paid Option fees
even though it was aware of the occurrence of the Launch al nost
I medi ately after it had taken place.

In February 1995, Jay Trager, NDI's Chief Operating Oficer
and General Manager, and Jacquel yn Weiss, NDI’'s Chief Executive
O ficer, had a conversation wth Terry Donaher, Debtor’s Seni or
Vi ce-Presi dent for Broadcast Qperations. The Option fees were
di scussed only in passing when the parties were together;
subsequently, on February 27, 1995, M. Donaher advised M. Trager
t hat Debtor had been accruing a nonthly $5,000 charge but had not
been paying NDI. At the sane tinme M. Donaher advised M. Trager
that Debtor no | onger needed the Option for the extra VBI I|ine,
and therefore was termnating the Option and informng its
accounting departnent to cancel the nonthly accrual.

NDI nmade no response to M. Donaher’s letter, and in fact
never did anything either internally or vis-a-vis Debtor
concerning the Option fees until it filed the original proof of
claimin this Chapter 11 case on Decenber 29, 1998. |In that proof
of claimit included a denmand for $580,000 in unpaid Option fees,
with interest in the amount of $292,594.44 through the date of
Debtor’s Chapter 11 petition.*

4 The Caimalso includes a demand for post-petition
interest. Such interest nust be Baid on any al |l owed unsecured
claimpursuant to the terns of Debtor’s confirmed Chapter 11 plan
of reorgani zati on.
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B. The Service Fees

Al t hough NDI has been paid the Service Fees portion of its
Claim-- for $416,665 in unpaid Service Fees and $133,448.54 in
interest -- the history of the Service Fees is inportant for two
reasons. First, Debtor clains that in the course of negotiations
over Service Fees NDI nodified or abandoned its claimfor the
Option fees. Second, the history of Debtor’s non-paynent is
rel evant to Debtor’s argunent that NDI, not Debtor, was
responsi ble for any profits it |ost.

Debt or paid the Service Fees until early 1995, although there
wer e many occasi ons when Debtor fell behind in its paynents and
had to catch up or otherw se nmake arrangenents with NDI. It is
true, as Debtor argues, that various docunents exchanged between
the parties when the catch-ups or cures of delinquencies were nade
state that (as of the appropriate date) Debtor was current inits
obligations to NDI. However, it is clear fromthe docunents and
the testinony that the parties were only negotiating cures of
del i nquencies or defaults in the paynent of Service Fees or other
obligations, and were never dealing with the unpaid and unbill ed
Option fees.

Debtor’s catch-ups or cures ceased in 1995. By Septenber 15,
1995, Debtor had failed to pay its Service Fees for the nonths of
May, June, July, August and Septenber, 1995. By the sane date
Debt or had stopped delivering data to NDI for transmssion to its
own custoners and in fact had termnated virtually all of its
busi ness activities. It was not even responding to calls or
communi cations from NDI or other creditors and only had one full-

time enployee. NDI then term nated the Agreenent as of Septenber
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18, 1995 by letter. The letter kept open the possibility that if
Debtor “is able to get back on its feet”, NDI would |like the
opportunity to provide further service to Debtor, “subject to

[Debtor’s] ability to pay NDI all past due anounts....”

C. NDI"s Claimfor Lost Profits

NDI's Claimalso seeks | ost profits of $3,916,667 (the “Lost
Profits”), representing 100% of the $83, 333 nonthly Service Fees
owed by Debtor under the Agreenent fromthe tine the Agreenent was
term nated (through February 29, 2000), together with interest in
the sum of $946, 528. °

In asserting the portion of the Caimfor the delinquent
Service Fees owed for five nonths in 1995, NDI denmanded interest
I n accordance with section 3289 of the California Cvil Code. In
the portion of its Claimfor the Lost Profits, ND cited section
3300 of the California G vil Code.

The d ai mal so acknowl edged that Debtor was entitled to a
credit of $25,000; subsequently NDI determ ned that that credit
was no | onger appropriate and had been set forth in the Claimin
error. Debtor did not challenge that elimnation of the credit

and it will be treated as having been withdrawn fromthe C aim

I[11. Analysis
A California | aw appli es.

5> As with the Option fees, the court is focusing only on the
Claimthrough the date of the petition; to the extent the aimis
allowed in any anount as of that date, Debtor’s Chapter 11 plan of
reorgani zation requires Debtor to pay interest on account of
al I oned cl ai ns.
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NDI woul d have the court apply Virginia |law, rather than
California law, to determne the rights of the parties. This
contention cones late, and is without nerit in any event.

As noted above, in the CQaimND relies on California lawto
assert a 10% interest accrual on the unpaid Service Fees and to
recover the Lost Profits. Even at the origin of the Agreenent,
the parties specifically incorporated the provisions of California
Code of CGivil Procedure section 1283.05 (providing for depositions
to be taken and di scovery obtained in arbitration proceedi ngs)
into the Agreenent as an agreenent to arbitrate. They also
contenpl ated repl aci ng the Agreenent with a Network Managenent
Agreenment on ternms to be negotiated. |If the parties were unable
to reach agreenent on specific terns of the contenpl ated Network
Managenent Agreenent, they both agreed to submt any such dispute
to binding arbitration pursuant to the California Arbitrati on Law
(Code of Civil Procedure sections 1280-1294.2). \Wile the
arbitration provisions cited above are not specifically “choice of
| aw’ ternms, they are a clue which the court finds persuasive in
determining that there was no contenplation that Virginia | aw
woul d apply; California is the only proper alternative. Further,
the two references to California lawin the Caimconstitute a
wai ver of any contention that Virginia | aw applies.

Even if the court disregards the references to California | aw
found in the daimand the Agreenent, as discussed above,
California law still applies for any one of several reasons. As
di scussed below, in this circuit a bankruptcy court applies either
(a) federal choice of law rules, which generally follow the

Rest atenent (Second) Conflict of Laws (“Restatenent”), or (b) the
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choice of law rules of the forum (California). Under either set
of rules, California | aw governs the issues in dispute.
The Ninth Circuit has suggested that in bankruptcy cases

federal choice of |law rules should apply, at |east where there are

federal questions presented to the court. Lindsay v. Beneficial

Rei nsurance Co. (In re Lindsay), 59 F.3d 942, 948 (9th Cr. 1995).

Wil e the dispute between Debtor and NDI is not a federa

question, and the matter is presented to the court on non-
bankruptcy issues in a clains objection, Lindsay has been foll owed
in state | aw di sputes presented to the bankruptcy court. In re

G bson, 234 B.R 776, 779 (Bankr. N.D. Cal. 1999).

Assum ng that federal choice of law rules apply to this non-
bankruptcy dispute, the Ninth Crcuit has not fully defined those
rules. However, the Lindsay decision followed the Restatenent,
and this court will do |ikew se.

Under the Restatenent, “[i]n general, unless the exceptiona
ci rcunst ances of the case make such a result unreasonable: [1] (1)
[t]he forumw || apply its own statute of limtations barring the
claim” Restatenent 8§ 142(1) (Rev. 1988). As to issues other
than statutes of |imtation, such as the |egal rate of interest,
the Restatenment’s choice of |law factors include: the needs of the
interstate and international systens, the relevant policies of the
forum the relevant policies of other interested states, the
protection of justified expectations, the basic policies
underlying the particular field of law, certainty, predictability
and uniformty of result, and ease in the determ nation and
application of the law to be applied. Restatenent 8 6 (1971).

The majority of these factors also favor California law, for the
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reasons stated below in connection with California choice of |aw
rul es.

Moreover, there is some authority that on non-bankruptcy
I ssues a bankruptcy court wll always apply the choice of |aw
rules of the forum Hall v. Perry (In re Cochise College Park,
Inc.), 703 F.2d 1339, 1348 n. 4 (9th G r.1983) (bankruptcy court

shoul d determine materiality of contract breach pursuant to “the
choice of law rules of the state in which the court sits”)

(deci ded under Bankruptcy Act of 1898); Rubenstein v. Ball Bros,
Inc. (In re New England Fish Co.), 749 F.2d 1277, 1280-1281 (9th

Cir. 1984) (“In deciding questions of state |law, a bankruptcy
court should apply the law that a court of the forumstate would
apply.”).

Therefore, if the Restatenent does not apply, this court nust
|l ook to California s choice of law rules. The only California
choice of law statute cited by the parties is California G vi
Code section 1646.° NDI argues that under section 1646 the place
of performance determ nes the applicable law, and that Virginiais

the place of performance. NDI also cites a federal diversity case

6 California Cvil Code section 1646 provides:

Law of Place. A contract is to be interpreted according to
the | aw and usage of the place where it 1s to be perforned,
or if it does not indicate a place of performance, according
to the I aw and usage of the place where it is nade.

As the Ninth Grcuit has noted, “There appears to be sone
difference of opinion as to whether California's choice of |aw
rule for contracts is the governnental interest test of Reich v.
Purcell, 67 Cal.2d 551, 553, 63 Cal.Rptr. 31, 432 P.2d 727 (1967),
or the test of Cal.Cv.Code § 1646 ....” Arno v. Cub Med Inc., 22
F.3d 1464, 1468 n.6 (9th G r. 1994). This court need not address
thelissue, however, because the sanme result obtains under either
anal ysi s.
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applying Virginia law for the sane principle, although as stated

above, Virginia choice of law rules do not apply. See Sneed v.

Anerican Bank Stationary Co., 764 F.Supp. 65 (WD. Va. 1991).

Section 1646 | ooks first to whether the parties’ agreenent
specifies the place of performance. The agreenent in this case is
silent on the issue. Moreover, if there can be said to be any
pl ace of performance, this court would find that it is California.
By and | arge Debtor’s performance (paynent, and tinely
transm ssion of data to NDI) was required in California. NDI's
performance (re-transm ssion of the data) was to occur in Virginia
and the states to which it re-transmtted the data. However,
NDI ' s performance did not consist of nuch beyond reliance on its
pre-existing infrastructure: NDI argues in connection with its

Lost Profits analysis that it has de m ni nus expenses associ at ed

with re-transmtting Debtor’s data. Wile this is a closer call
if the place of performance governs, this court would apply
California | aw.

Section 1646 has an alternative to the place of performance
test. |If the contract does not indicate the place of performnce,
then section 1646 states that it should be interpreted according
to the | aw and usage of the place where it is made. |In this case,
that place is far fromcl ear

Wiile the initial letter of Septenber 30, 1988 appears to
have been executed by NDI in Virginia after Debtor signed in
California, that sane sequence was not followed in the various
agreenents that followed. Sonetines Debtor signed before NDI
sonetinmes after. Thus, section 1646 either provides that

California |l aw governs, or it is inapplicable.
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In the absence of a controlling statute, this court |ooks to
California case law. For statutes of limtation, there is sone
authority that California wll always apply its own |law to protect
a California defendant, even if the parties specify a different

| aw. See Ashland Chemical Co. v. Provence, 129 Cal. App. 3d 790,

181 Cal. Rptr. 340 (1982)(court applied California statute of
limtations notw thstandi ng parties’ contractual choice of

Kentucky | aw), questioned by Hanbrecht & Quist Venture Partners v.

Anerican Medical Internat., Inc., 38 Cal. App. 4th 1532, 1549
n.17; 46 Cal. Rptr. 2d 33, 43 n.17 (1995), review denied (1996)

(follow ng contract’s choice of law to apply shorter statute of
limtations, consistent with Ashl and, but questioning Ashland for
di sregarding the parties’ own choice of |aw).

More generally, California applies the “governnental interest
test” first articulated in Reich v. Purcell, 67 Cal.2d 551, 63
Cal. Rptr. 31, 432 P.2d 727 (1967). See Ashl and, supra, 129 Cal.
App. 3d 790, 793-794; 181 Cal. Rptr. 340, 341; Hanbrecht, supra,
38 Cal. App. 4th 1532, 1543-44 & n.9; 46 Cal. Rptr. 2d 33, 39-40 &

n.9.’

” Counsel for NDI has taken inappropriate liberties in
arguing that Virginia |law applies under the governnental interest
test. In the supplenental trial brief at fn. 3, there is a
di scussion of Rosco, Inc. v. TIG Insurance Co., 1998 W. 66705, a
Ninth Crcuit unpublished decision at 139 F.3d 907 (Tabl e).
Citation of this case violates Rule 36-3 of the United States
Court of Appeals for the Ninth Grcuit. That rule indicates that
a disposition that is not an opinion or an order designated for
publication shall not be regarded as precedent and shall not be
cited to or by [the Ninth Grcuit] or any district court of the
Ninth Crcuit (except under inapplicable exceptions). This court
is aunit of the district court (28 U S.C. 8§ 151) and the citation
is inproper. Mrre inportantly, NDI’'s counsel’s discussion of
Roscoe is wong. The court did not indicate that the | ower
court’s decision to disregard California Gvil Code section 1646

-11-
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The governnental interest test requires the court to consider
the substantive laws of the interested states, the conflict
bet ween those interested states’ |aws, and the potentia
I npairment of a state’'s interest if one state’s policies are

subordi nated to anot her’s. Rosent hal v. Fonda, 862 F.2d 1398,

1400 (9th CGr. 1988). Here the substantive |laws of California and
Virginia are the only choices, those states being the domciles of
the two adversaries and the principal places of performance by
those adversaries. California is the state where the underlying
action (here the Caimand Debtor’s objection) is being pursued,
and where this court sits.

The conflict primarily arises in choosing which statute of
limtations to apply to NDI's attenpt to recover Option fees.?
Under Virginia law,® NDI woul d have one nore year prior to
Debt or’ s bankruptcy in which it could reach back for the Option
fees than under California law. ® The court is not aware of any
significant difference in the Lost Profit analysis, except for

sone California case |law cited by Debtor but distinguished by this

was reversible error. In fact the Nnth Crcuit reversed the
district court’s determnation that California IaM/aﬁplied to the
di spute, finding that New York | aw applied under both G vil Code
section 1646 and the governnental interest test. The district
court’s error, therefore, was on the nerits and not on the test it
appl i ed.

8 11 U.S.C. § 502(b)(1) pernmits Debtor to assert nost
defenses (including statute of limtations) that would be
avai lable to it under applicable |Iaw

® Section 8.01-246(2) of the Code of Virginia provides a
five year statute of limtations.

1 California Code of Givil Procedure § 337.1 provides a four
year statute of limtations.
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court.' Although it is anonmal ous, the selection of California | aw
actually favors NDI in the application of interest on the anount
of the Claimto be all owed based upon unpaid Option fees.??

The |l ast part of the governnmental interest test is to
consider the potential inpairnment of each state’ s interests.
Plainly California s interests prevail here because its |aw
protects its domciliary (i.e., Debtor), fromthe need to defend
stal e actions.

In Ashl and Chemi cal, supra, the court bal anced the

governnmental interests and chose California law. One of the
I nportant factors in the court’s decision (simlar to what is
presented here) was that the foreign state (Kentucky) had a | onger
statute of limtations than California, yet the plaintiff had
chosen to file suit in California when it could have done so
el sewhere. So too here, NDI could have pursued Debtor in Virginia
prior to bankruptcy but, since it did not, Debtor’s interests are
enhanced by application of California |law, and thus the shorter
statute of limtations. There is no particular governnental
interest of Virginia that is at stake in this dispute.

For all of the foregoing reasons, whichever choice of |aw
analysis this court follows |eads to the sane result. California
| aw applies to determine the statute of limtations and ot her

I ssues in dispute.

11 See discussion of Postal Instant Press, Inc. v, Sealy, 43
Cal. App. 4th 1704, 51 Cal. Rptr. 2d 365, at part II1.D. of this
Menor andum Deci sion, infra.

- 2 See discussion at part IIl.E of this Menorandum Deci si on,
infra.
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B. DeFtor i? obligatgd to ﬁay Lhe Cptgon fegs but NDI Hay
foul years of Debtor s Chapter 11 case. oo "0

Al t hough the Agreenment was anended many tinmes, the definition
of Launch found in paragraph 5 of the Septenber 30, 1988 letter,
which is the first version of the Agreenent, survives subsequent
amendnents. On Novenber 14, 1990 the parties agreed upon a change
in the terns and schedul e of paynents of Service Fees. The
schedul e and the anmounts were set forth in a |letter of that date
“inlieu of” the schedul e that appeared in paragraph 5 of the
earlier letter. There was no change in the latter letter of
either the definition of Launch or NDI'’s right to Option fees.
Simlarly, on Cctober 7, 1991 the parties entered into another
| etter agreenent that once again dealt with Service Fees. The “in
lieu of” reference to paragraph 5 of the Septenber 30, 1988 |etter
appeared again, but as previously, there was no change in either
the definition of Launch (which had al ready occurred) or NDI's
right to Option fees.?®

There can be no doubt that Debtor was aware of the occurrence
of the Launch and the commencenent of its obligations to ND on
account of Option fees because as of My, 1991, Debtor’s own
accounts payabl e departnent began accruing the $5,000 per nonth
Option fee that applied for the first cal endar year after the
Launch.

Those accruals continued until February 27, 1995, when Debt or

B3 Plainly the parties knew how to del ete an applicabl e
par agraph of the Agreenent. By letter anendnent of Januarr 18,
1994, *“paragraphs 2 and 5 of the [Agreenent] are hereby deleted in
their entirety....” There was no need to define the Launch any
| onger since It had occurred and Debtor had been accruing Option
fees for approximately three years.
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advised NDI in witing “to term nate our option for a second
line.” The parties agree that after February, 1995, NDI was not
entitled to any future Option fees. Were they differ, however,
I's whether the February 27 letter constituted a tolling of the
applicable statute of limtations.' The acknow edgnent of a debt,
sufficient to toll the statute of |limtations, nust be direct,

di stinct, unqualified, and an unconditional adm ssion of a debt

which the party is liable and willing to pay. dunin v. First

Federal Trust Co., supra, 189 Cal. 248, 251-254:; 207 P. 1009,

1010-1011. M. Donaher’s letter to M. Trager nerely confirned a
conversation of a few days earlier, stated that Debtor had been
accruing a nonthly charge but not paying it, and indicated that
the accounting departnment would cancel the nonthly accrual. Since
the Option was cancel ed, there would be nothing to accrue in the
future. Oher than that the letter sinply stated facts, i.e.,
accrual and nonpaynent. There was no recognition of the aggregate
amount that had been accrued to date, no statenment of Debtor’s
liability, and no promse to pay or expression of a wllingness to
pay the accrued fees.

From the foregoing the court concludes that Debtor is |liable
to NDI on account of Option fees, but only for those that becane
due and owing within four years of Debtor’s Chapter 11 petition.
See California Code of Cvil Procedure § 337.1. Based upon an
April 1991 Launch, the nonthly Option fees would have reached

14 Al though the court has chosen to apply California law, the

parties are in agreenment that the elenents for an effective
tolling of a statute of limtations are simlar under the |aws of
California and Virginia. lngramv. Harris, 174 Va. 1, 5 S. E. 2d
624 (1939), Cdunin v. First Federal Trust Co., 189 Cal. 248, 207
P. 1009 (1922).
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$20, 000 per nonth by April 1994. NDI nay only recover fees that
were accrued during or after Septenber 1994, until term nation of
the Option in February 1995. It follows that NDI is entitled to
six nonths’ fees at $20,000 per nonth, or a principal award of
$120, 000.

C. NDI did not waive its entitlenment to Qption fees nor is
it guilty of latches.?®

For the reasons stated in NDI's trial brief, Debtor’s defense
to the Option fees based upon waiver or latches nust fail. In
short, NDI did nothing in the nature of a voluntary, intentiona
abandonnent of a known right, and may not be said to have waived
such a right. Perini v. Perini, 225 Cal. App. 2d 399, 407; 37
Cal. Rptr. 354, 359 (1964); Fox v. Deese, 234 Va. 412, 425-426;
362 S.E.2d 699, 707 (1987). Nor is NDI guilty of |latches. There

I's nothing inequitable about allowing NDI to recover the Option
fees. To deny such a recovery (albeit substantially reduced in
view of the statute of Iimtations decision adverse to NDI) nerely
because a party “did not focus” on its entitlenent to recover what

otherwise was owng to it would be unfair and inequitable.

D. NDI is entitled to its Lost Profits.

Debt or contends that NDI term nated the Agreenent, thus
precluding it fromrecovering anything other than the unpaid
Service Fees and the accrued Option fees. By termnating the

Agreenent, rather than suspendi ng performance, Debtor argues that

> At trial Debtor abandoned its theory that NDI was estopped
from seeking the Option fees.
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NDI forfeited its rights to the Lost Profits.

Debtor starts with Jacqueline Wiss' Septenber 15, 1995
letter on behalf of NDI to Debtor which makes reference to the
Agreenent, then recites the then present delinquencies in unpaid
Service Fees, and finally indicates NDI's decision to term nate
the Agreenent effective as of Septenber 18, 1995. The Septenber
15, 1995 letter also recites other facts which Debtor cannot deny:
by that date Debtor had ceased transmtting data to NDI; Debtor
was not communicating with NDI; NDI advised all callers that
contacts with it were to be nade in witing. This, of course, is
conpletely consistent with the virtual cessation of all business
activity by Debtor as of that date.

Fromthat starting point Debtor relies on Postal |nstant

Press, Inc. v. Sealy, supra, 43 Cal. App. 4th 1704, 51 Cal. Rptr.

2d 365 (“PIP") for the proposition that ND, and not Debtor, is
responsible for NDI’s Lost Profits and that term nation of the
Agreenment ended all of the parties future |egal rel ationships.

The problemw th this argunent is that it overlooks the fact that
the Agreenent was not drafted in a precise enough nmanner to

di sti ngui sh between renedi es upon default versus term nation
rights. It is not unreasonable, therefore, for the court to infer
that NDI was nenorializing its termnation of the delivery of data
for Debtor by its words; nowhere did it evidence an intention to
relieve Debtor of the consequences of its breach. As noted
previously, NDI specifically kept open the possibility of serving
Debtor in the future under certain circunstances, including

Debt or’ s paynent of delinquent Service Fees.

This case far nore resenbles Holl ywood C eani ng & Pressing
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Co. v. Hollywod Laundry Service, lInc., 217 Cal. 131, 17 P.2d 712

(1932) than it does PIP. The Hollywod d eaning case, as with
&ld Mning & Water Co. v. A B. Swinerton, 23 Cal.2d 19, 142 P.2d

22 (1943), involves a conplete breach, entitling the nonbreaching
party to lost future profits. It strains the imagination of the
court to believe that Debtor did not cause the consequences of its
own failure to live up to its obligations under the Agreenent,
particul arly under circunstances where it was essentially out of
busi ness.® Wiile PIP does interpret California contract law, it
qui te obviously is prem sed upon the unequal bargaining position
of franchisors and franchi sees and the obvious fact that a
franchisor’s decision to terminate a franchisee's ability to
generate revenues necessarily leads to the | oss of royalties that
are based upon the very source of revenues that is termnated. In
fact, the franchisor in PIP term nated the franchi se and sued to
recover lost future royalties with approxi mately seven years

remai ning on the franchi se agreenent. Here NDI had nothing to do
with Debtor’s termi nation of business, it left open the

possibility of serving Debtor again if and when the unpaid Service

*  This court notes the overly sanguine approach of the court
in PIP, suggesting that plaintiff should have kept the contract in
effect and sued the breaching party “again or perhaps again and
again” to conpel the franchisee to pay those future royalties in a
tinmely fashion. 43 Cal. App. 4th at 1711, 51 Cal. Rptr. at 370.
The court then suggests that such a tactic would be a strong

| esson to the defendants, who woul d have | earned that having to
pay the plaintiff’s attorneys’ fees as well as interest and costs
woul d render it highly unli elr that they woul d have ever again
been late in making their royalty paynents after losing the first
col l ection action brought against them The realities of business
failures are well-known to bankruptcy | awers and bankruptcy

j udges, and thus the state court’s suggestion of how the
defendants in PIP m ght have behaved in the future seens to |ack a
firmbasis inreality.
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Fees were paid and it refrained fromfiling suit. By the tine of
Debtor’s Chapter 11 filing there were only a few nonths remai ni ng
on the termof the Agreenment. In truth there is very little
“future” left about the profits NDI clainms. It nmerely seeks to
recover the benefit of its bargain under California Cvil Code
section 3300. %

As in Hollywod O eaning, NDI is entitled to recover its Lost

Profits, forcing the court to focus on the adequacy of the expert
testinony presented by NDI and the effectiveness of Debtor’s

expert’s response.

E. Calculation of Lost Profits.

Prelimnarily the court notes that while California G vil
Code section 3301 indicates that no damages can be recovered for a
breach of contract which are not clearly ascertainable in both
their nature and origin, the injured party may recover for the
profits or benefits which [it] would have obtained by performance
if [it] can establish themw th reasonable certainty. See 1

B. Wtkin, Summary of California Law, 8 823 at 741 (9th ed. &

Supp. 1999) and cases cited therein, including GH K. Associ ates
v. Mayer G oup, 224 Cal. App. 3d 856, 873-875; 274 Cal. Rptr. 168,

179-180 (1990) (“where the fact of damages is certain, the anount

of damages need not be calculated with absolute certainty.... the

" California Gvil Code section 3300 provides:

For the breach of an obligation arising fromcontract, the
measur e of damamges, except where ot herw se expresle provi ded
by this Code, is the amount which will conpensate the party
aggrieved for all the detrinent proximately caused therebr,

or which, in the ordinary course of things, would be |ikely
to result therefrom
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| aw requires only that sone reasonabl e basis of conputation of
damages be used, and the damages may be conputed even if the
result reached is an approximation....”).

NDI s expert, John R Skelton, submtted a report wherein he
concl uded that based upon NDI’'s situation at the tinme of Debtor’s
breach, it would incur no additional expenditures (other than de
m ni nus expenditures) had it been able to continue to provide VBI
data delivery services to Debtor. He reasoned that a continuation
of those services would not have increased NDI's costs. He also
di d not consider data delivery fees that NDI would be required to
pay under applicable profit sharing agreenents, deciding that
profit sharing is not a proper increnental expense item

M. Skelton’s credentials were not chall enged, but only the
al | eged i nadequacy of his report. Debtor’s expert, M. Joseph T.
Anast asi, engaged only in speculation as to what M. Skelton m ght
have done; he offers no specific evidence as to what M. Skel ton
shoul d have done. Specifically, he indicates that he has not seen
evidence to prove that M. Skelton exam ned NDI’'s activities or
busi ness records to validate information M. Skelton received from
NDI ' s managenent. He al so expressed his own doubts about cross-
categories that m ght have variabl e conponents that were rel ated
to service delivery.® As to non-salary expense categories that
changed after 1995, again M. Anastasi specul ated that they m ght
have vari abl e conponents, but nowhere does he prove that they did
have vari abl e conponents. He then goes on to indicate that M.

Skel ton did not provide a full explanation for various increases

8 M. Skelton in fact explained those vari abl es.
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in certain costs, but M. Anastasi does not provide facts that
such increases occurred, other than facts that can be expl ai ned
away as they were by M. Skelton.

Finally, M. Anastasi junps to a conclusion that data
delivery fees are true costs of doing business w thout rebutting
M. Skelton’s expert opinion that they are in the nature of profit
sharing and need not be consi dered.

M. Anastasi also goes on to suggest that M. Skelton’s
analysis is flawed because it does not take into account a history
of renegotiation of terns of the Agreenent and the possibility
that the parties m ght have term nated the contract w thout cause.
Wil e both of those events m ght have occurred, there is no
evi dence that they ever did occur. More inportantly, Debtor has
not provided convincing authority to suggest to the court that it
shoul d engage in such subjective specul ati on when applying the
benefit of the bargain test on a breach of contract.

On bal ance, the court concludes that Debtor did not
adequately challenge M. Skelton’ s expert testinony, nor did it
establish with any degree of certainty that what M. Skelton

called de mninus was in fact a neasurabl e expense itemthat

shoul d be subtracted fromthe gross revenues that NDI woul d have
recei ved had Debtor paid the Service Fees. Thus, the court wl|
characterize M. Skelton’s analysis as “gross equals net,” a
concl usion that Debtor has not rebutted. NDI's Lost Profits
anount to its unpaid Service Fees.

Fromthe foregoing, the court decides that NDI is entitled to
its Lost Profits, nanely the sum of $83,333.33 per nonth from
Cct ober, 1995 to August, 1999, for a total of $3,916, 667.
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F. NDI is entitled to interest on the unpaid Option fees
but not on the Lost Profits.

Because the Option fees were readily cal cul able, and in fact
had been accrued on Debtor’s books, there is no reason why the
court should not conclude that the unpaid Option fees are “danages
certain or capable of being nade certain by cal cul ation” as
provided for in California Gvil Code section 3287(a). There is
not hi ng to suggest that Debtor could not reasonably ascertain what
amount was owed. Accordingly, ND is entitled to prejudgnment
(pre-petition) interest at the rate of 10% per annumin accordance
with California | aw on account of the $120, 000 of unpaid Option
fees awarded herein. That interest should be calculated on a
nmont hly basis for each of the six nonths for which the fees were
accrued and are thus allowed in this case.? In addition, ND will
be entitled to post-petition interest under the terns of Debtor’s
Chapter 11 plan of reorganization.

As far as the Lost Profits are concerned, those anounts were
not capabl e of being nade certain by calculation at any tinme prior
to trial, even thought at first blush it appears to be a sinple
matter of multiplying $83,333.33 x 47. 1In fact, NDI first
asserted Service Fees based upon a 50% profit margin. It was only
|ater, after it consulted M. Skelton, that it changed the theory
of its case as set forth in the daimto its 100% profit margin.
And even after that, M. Skelton’s expert analysis was necessary

and m ght have even been offset in part by contrary expert

Y If Virginia law applied, the interest rate woul d be 9% and
may be awarded in the discretion of the court. For the reasons
Ftated in the text, such an award woul d be proper under Virginia

aw.
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testinony had the Debtor presented any specific facts in rebuttal.
Thus, the ready analysis is not sonething that could have been
determined until this matter went to trial, and under no

ci rcunst ances absent that anal ysis coul d Debtor have known of the
amount that was owed. Accordingly, ND is not entitled to

prej udgnent (pre-petition) interest on account of the Lost

Profits.

I1l1. Concl usion

Wthin thirty days counsel for NDI should submt a form of
order allowing the Claimin an anmount consistent with this
Menor andum Deci si on. Unl ess counsel for Debtor agrees to the
calculation of interest on the Option fees, counsel for NDI shoul d
submt a declaration setting forth how that interest has been
cal cul at ed when the proposed formof order is submtted. Counse
for Debtor will have seven days to chall enge the cal cul ation
Counsel for NDI shall conmply with B.L.R 9021-1 and 9022-1.
Dated: July __, 2000

_ Denni s Mont al |
Uni ted States Bankruptcy Judge
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